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GLOBAL URGENCY
The United Nations Climate Change Conference of 2021 (COP 26) has been
described as 'the world's best last chance'
to effectively address the dire
consequences of climate change. The changes are all too evident. For
example, 2020 tied for the hottest year on record and
the earth’s
temperature has risen more than 2 degrees since the 1880s. Emissions of
greenhouse gases such as carbon dioxide and methane are major reasons for
the increase of temperatures. This increase has led to wildfires around the
world and they cause further air pollution, destroy property, farmlands, loss
of biodiversity and habitats, and injuries or deaths. The health effects are
physical, mental, and psychosocial. In addition to increasing temperature,
sub–Saharan African countries contend with droughts ,rising sea levels and
changing
precipitation
patterns
which
threaten
socioeconomic
development. Nigeria is one of such sub-Saharan countries where the effects
of climate change have become increasingly clear. Lagos, the commercial
capital located on Nigeria’s Atlantic coast, may become uninhabitable by end
of the century as sea levels rise. Furthermore, northern Nigeria is susceptible
to drought because of its proximity to the Sahara Desert. Even before the
end of the century, however, Nigeria must first deal with economic losses of
up to $4bn yearly as the effects of climate change continue to undermine
sustainable development.
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CLIMATE CHANGE AND OIL
IN NIGERIA
Climate change in Nigeria has been of growing interest over the decades.
Projections for the next century have already become critical as the idea of a
‘global village’ now takes a contextual meaning concerning the effects of
climate change in Nigeria. Thus, the dire scenes that Nigerians currently
watch on TV evoke a sense of foreboding as ‘climate change within Nigeria
during the next 100 years will depend primarily on the global changes in
climate’. The ‘most basic common link’ of inhabiting ‘this small planet’ that
John F Kennedy discussed in the year that Nigeria became a republic has
become increasingly self-evident. Indeed, ‘we all breathe the same air’. Like
many countries in Africa, Nigeria’s contribution to global greenhouse gases
may be relatively small but Africa remains the most vulnerable continent.
As a developing country, Nigeria is at a crossroads as the realities of climate
change become more pressing. The excessive reliance on oil revenue is
critical to the economy but is also a major contributor to greenhouse gas
emissions. The oil and gas sector accounts for nearly 90% of Nigeria’s total
exports revenue and it is expected that oil will retain its 'number one position
in the energy mix' for the foreseeable future. This dilemma of needing to
strike a balance between economic needs and taking effective action against
climate change is not peculiar to developing countries such as Nigeria.
However, in the Nigerian case this dilemma is complicated by the poverty
that at least 40% of Nigerians face. The importance of oil may be fading
from a policy standpoint and, although some may consider that this may be
good for the climate, it may be argued that it may deflect strategic interest in
oil-pollution matters.
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LEGAL DEVELOPMENTS AND
INSTITUTIONAL CAPACITY
In his inaugural address in 2015, President Buhari declared that Nigeria would
be a ‘more forceful and constructive player’ with respect to ‘matters of
collective concern’ such as climate change. Clearly, Nigeria has shown
considerable interest in climate change issues since the 1990s. For example,
Nigeria ‘participated actively’ in the major processes en route the Rio Earth
Summit in 1992.
In terms of international interest and commitment, the past two decades
have witnessed Nigeria stepping up to assume more responsibilities. Nigeria
ratified the Kyoto Protocol in 2004 and ratified the Paris Agreement in May
2017, less than a year after signing the treaty. The Doha Amendment (2012)
to the Kyoto Protocol requires the overall reduction of greenhouse gases by
at least 18% below 1990 levels vis-à-vis the commitment period of 2012 to
2021. This represented an increase in minimum requirements because the
first commitment period (2008 to 2012) was a 5% reduction compared to 1990
levels. For further context, limiting temperature to 1.5̊ C (compared to 2̊ C
global warming) will limit the risks of increased precipitation globally. This is
according to the 2018 special report of the Intergovernmental Panel on
Climate Change vis-à-vis the 2015 Paris Agreement. Such limits to
temperature and their implications for increased precipitation can shape the
future of regions such as Lagos that must contend with the increasingly
encroaching threats of rising sea levels.
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LEGAL DEVELOPMENTS AND
INSTITUTIONAL CAPACITY (I)
The 8th National Assembly of Nigeria had passed a Climate Change Bill, but
President Buhari declined assent due to a number of concerns. The House of
Representatives revisited the matter and passed the Bill in July 2021. The
Senate is expected to concur, but there is no guarantee considering the
chequered history of the Bill. There are major highlights of the Bill that
inspire considerable hope for the future. The Bill contains institutional,
administrative, and target-driven provisions.
The proposed National Council on Climate Change will be led by the
President, supported by the Vice President and many senior ministers.
Expectedly, the list includes ministers for the environment, power, mines and
steel development, and petroleum resources. However, the spread of the
other ministers indicates the appreciation of the ramifications that climate
change presents: budget and national planning, justice, finance, agriculture,
and rural development. The following areas are also included: women affairs,
transportation, water resources, president of the Association of Local
Governments of Nigeria.
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LEGAL DEVELOPMENTS AND
INSTITUTIONAL CAPACITY (II)
The need for institutional support is demonstrated at the grassroots level.
Climate change poses challenges that cannot be addressed by traditional
governmental compartmentalisations. In this regard, the Bill includes
positions with respect to private sector representation on climate change
and a representative of civil society organisations. Other representatives
include youths and persons who live with disabilities.
The administrative aspect of the Bill is covered by the Secretariat to the
National Council on Climate Change. This Secretariat is also a hub which
supports the work of the coordinators of all geo-political zones in the
country. The Secretariat will monitor the activities of public and private
actors vis-à-vis their climate change responsibilities. A strategic mechanism
for ensuring practical oversight functions is that the Secretariat reports not
only to the Council but also the National Assembly. This underscores the
great importance which the law will attach to climate change and an
elaborate way of potentially ensuring accountability. The Bill also provides a
carbon budget for Nigeria. The National Climate Change Action Plan will
focus on carbon reduction targets to be attained between 2050 and 2070.
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LEGAL DEVELOPMENTS AND
INSTITUTIONAL CAPACITY (III)
The Climate Change Bill has huge benefits for emission reduction in Nigeria.
However, its constitution arguably shows early signs of weaknesses.
Membership of the National Council on Climate Change shows an overly
political outlook with the President at the top and other federal ministers as
members. Given the exigency of climate action, it is almost impossible for the
Council to function effectively when members already occupy demanding
positions in the government. When compared with the UK Climate Change
Committee, there is a marked difference in the composition of both bodies
vis-à-vis climate change action. Primarily, the Climate Change Committee is
an independent statutorily established body with membership based on
expertise rather than political affiliations. This ensures that members have
the technical skills and experience to perform the mandate of the Climate
Change Committee.
The proposed Nigerian legislation, when enacted, can consolidate the
progress made with respect to the transition to renewables in the power
sector. In 2018, the United States Agency for International Development (in
partnership with Power Africa) concluded its four-year Renewable Energy
and Energy Efficiency Project in Nigeria. This reduced ‘up to 4.5 million
metric tons of carbon dioxide from polluting the atmosphere’. Such practical
issues are of increasing importance in claims that concern climate change.
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PETROLEUM INDUSTRY ACT
AND CLIMATE CHANGE (I)
The Petroleum Industry Act (PIA) was passed in July 2021 after over two
decades in the National Assembly and received presidential assent in August
2021. The PIA sets out the blueprint for upstream, midstream, and
downstream oil and gas development in Nigeria. The Act represents a
significant endeavour to maximise the petroleum potentials of Nigeria and
bring its governance in line with global industrial standards. The PIA also
contains some provisions aimed at addressing emissions and other
environmental concerns. Section 102 mandates licensees and lessees to
submit an Environmental Management Plan containing the environmental
impact of projects. Approval of the Environmental Management Plan is
premised on the applicant’s capacity to rehabilitate and mitigate negative
impacts on the environment. Section 103 establishes the Environmental
Remediation Fund for the remediation of environmental impacts associated
with petroleum production. Licensees and lessees are to contribute to the
funds annually. Except in emergency situations, where exemptions have
been granted, or as an acceptable practice under relevant regulations,
Section 104 makes it an offence to flare gas, although regulations are
required for the specifics. However, this is not the first statutory provision
abolishing gas flaring in Nigeria.
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PETROLEUM INDUSTRY ACT
AND CLIMATE CHANGE (II)
The Associated Act Reinjection Act 1979 also abolished gas flaring and
provided for penalties and punishment for operators who failed to abide by
the provisions. This did not, however, have any significant impact on gas
flaring prevention. To increase the prospects of success, the PIA requires that
prior to commencement of petroleum production, gas flare measuring
meters be installed at every facility to adequately monitor the flaring of gas.
Also, natural gas producers are mandated to submit a natural gas elimination
and monetisation plan within 12 months of commencing production. But the
Act seems silent on whether this provision applies to associated gas flared
during crude oil production. Currently, it is still too early to measure the
impacts of these provisions on gas flaring and greenhouse gas emissions.
Furthermore, there are concerns that the PIA presents another dilemma as
the legislation has the potential to promote oil exploration in Nigeria. The
opportunity to work towards a zero carbon future, in a practical manner, has
not been maximised. This challenge is also evident in claims that concern
climate change.
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CLIMATE CHANGE LITIGATION
(I)
There has been a marked increase in climate change litigation with
many claims against companies and governments for harmful
emissions around the world including Africa. In terms of ensuring
accountability, the courts will be required to take a more active and
even proactive role as climate change litigation is a major element of
addressing challenges which climate change pose. A 2020 policy report
on global trends in climate change litigation stated that climate
change litigation was brought against ‘Carbon Majors’ on various
grounds. These include claims for damages, inadequate environmental
assessments, and the infringement of human rights. An example is
Gbemre v Shell Petroleum Development Company of Nigeria Ltd an
important Nigerian case concerning gas flaring. In 2005, the Federal
High Court decided that the actions of the Shell Petroleum
Development Company of Nigeria Ltd and the Nigerian National
Petroleum Corporation in flaring gas during oil exploration and
production activities violated the applicants’ human rights vis-à-vis the
Nigerian Constitution and the African Charter on Human and Peoples
Rights.
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CLIMATE CHANGE LITIGATION
(II)
The Court also ordered the respondents to stop further gas flaring in the
applicant’s community. More remarkably, perhaps, was the Court’s order
that the Attorney General of the Federation should ‘immediately set into
motion, after due consultation with the Federal Executive Council,
necessary processes [for the enactment of relevant legislation].’ Thus, the
Associated Gas Re-Injection Act was to be brought in line with the
fundamental rights provisions of the Nigerian Constitution. There are two
major lessons that can be drawn from that decision taken nearly two
decades ago. First, beyond the declarations and orders, the Court’s proactive
order to ensure both executive and legislative action was quite groundbreaking. This is because the claim was brought before the Federal High
Court as a first-instance court with two appellate courts above that court.
Second, that decision demonstrated how critical the role of the court is in
climate change litigation. Executive and legislative action may seem selfevidently fundamental, but the role of the court cannot be overemphasised
and the need for a robust and resilient judiciary should be at the forefront of
any holistic approach to sustainable actions on climate change.
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CLIMATE CHANGE LITIGATION
(III)
There is also much for the Nigerian judiciary to do if it is to play the vital role
required. The judiciary needs reform. There is now no consensus on what
judicial independence means in Nigeria. There are emergent and diverse
views as to whether judicial independence means the traditional notion of
independence from other organs of government and what is required to
ensure impartiality. The question of how oversight functions should be
administered in the judiciary poses a practical challenge to how courts can
not only protect themselves from undue inference, but also how they can
support climate change litigation in a holistic and purposeful manner.
The central role of the courts is further illustrated through jurisdictional and
conflict of law questions which have become increasingly important as victims
of pollution try to secure justice. The UK Supreme Court in recent decisions
has avoided undue technicalities in determining certain questions that
concern conflict of laws. This has been so even when it required a reversal of
appellate court decisions. Considering its decision in Vedanta Resources Ltd v
Lungowe [2019] UKSC 20, for example, the UK Supreme Court adopted a
practical approach in Okpabi v Royal Dutch Shell Plc [2021] UKSC 3. This case
concerned claims that arose from numerous oil spills which had occurred in
Rivers State of Nigeria. The UK Supreme Court rejected the approach of the
Court of Appeal as to whether a UK-owned company owed a duty of care
regarding activities of its foreign subsidiaries. There was, therefore, a real issue
to be tried as to whether the corporate structure of Shell allowed for
delegation of authority concerning safety issues and environmentally
responsible operations.
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CLIMATE CHANGE LITIGATION
(IV)
The world is now in an era where courts are inclined to order oil majors to
reduce greenhouse emissions in a specific manner. For example, a Dutch
court in May 2021 ordered the Royal Dutch Shell to reduce its carbon
emissions by 45% (as compared with 2019 levels) by the end of 2030. Thus,
Nigerian courts should take an active interest in specifically calling relevant
companies and parties to account. But there is still work to do if there is to be
an supportive system that can go beyond traditional judicial positions on
locus standi such as the arguably conservative 2013 Court of Appeal decision
in Centre for Oil Pulling Watch v Nigerian National Petroleum Corporation
.The Court of Appeal position was more restrictive although it clearly noted
how ‘crude hydrocarbon oil is dangerous to the ecosystem’. The Nigerian
Supreme Court [2019] 5NWLR (Pt 1666) 518, however, ensured that the scope
of locus standi was applied in a way that would support institution of actions
to protect the environment. lls.
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CLIMATE CHANGE LITIGATION
(V)
The willingness of the Supreme Court to adopt a flexible and pragmatic
approach indicates that the judiciary appreciates the sense of urgency which
climate change foists on Nigeria. Clearly, the task of striking a balance
between relevant interests cannot be taken for granted. Despite recent
decline in oil revenue, oil remains critical to the Nigerian economy. The
competing interests to promote the quality of life test the quality of the
Nigerian justice system in a particularly demanding manner. The high levels
of poverty can be mitigated by economic gains, but the life of future
generations can be mortgaged if climate change is not addressed
proactively. This summarises the dilemma which Nigeria must address. Any
targets on controlling climate change should factor in serious issues of
corruption and mismanagement that undermine efforts to clean up oil spills
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THE WAY FORWARD
Currently, the world is on ''catastrophic' path to 2.7̊ C heating by end of this
century. It is critical to consider major legal underpinnings of efforts to attain
clean(er) energy consumption. Such legal aspects must be considered not
only from an institutional standpoint, but also the perspective that reflects
the contentious issue of climate change justice. For example, developing
countries have usually claimed the victim or weaker position. However,
certain industrialised countries have entered this space based on geography.
While the reasons for the re-characterisation have their merits, this trend
may further complicate the issues that are at the core of climate injustice
concerns.
This trend underscores the reality that climate change issues are rather fluid
and influenced by several legal and institutional factors. These factors exist in
a socio-economic and political world. One way for Nigeria to be a major
player is to take decisive and strategic decisions that guarantee a major voice
in global policy making. Such decisions should be driven by a clean(er)
energy transition that is underpinned by renewables. This is especially so as
Nigeria is at a different level of development compared to several major
voices on climate change. When all is said and done, as John F Kennedy said,
we breathe the same air (in a generic sense). And we are all mortal.
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