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EXORDIUM
Withholding tax is a form of deduction of tax at source
charged on payments as opposed to profits. It is not a
distinct type of tax but a mechanism of payment of the
income and profit taxes. It is basically payment of tax in
advance such that the tax is deducted from a payment
by the payer on behalf of the recipient of the payment
and remitted to the relevant tax authority with the
latter generally still liable for the remaining of the
payable income tax, if any. The aim is to aid tax
administration, pre-empt tax evasion [1] and enable
government commence execution of programmes for
the fiscal year early enough instead of waiting for the
end of the fiscal year when taxes are normally filed. [2]
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REGULATORY FRAME
WORK
Withholding tax in Nigeria is not governed by any single,
distinct or exclusive legislation. As stated earlier, it is not a
type of tax but, rather, a tax payment or administration
mechanism. Hence, the provisions on withholding tax are
spread across the various tax legislations to which
withholding tax applies, namely the Personal Income Tax Act
(PITA), Companies Income Tax Act (CITA) and Petroleum
Profits Tax Act (PPTA). There are also the Personal Income Tax
Act (Rates, etc., of Tax Deducted at Source (Withholding Tax))
Regulations and Companies Income Tax Act (Rates, etc., of Tax
Deducted at Source (Withholding Tax)) Regulations made
pursuant to PITA and CITA respectively. Generally,
withholding tax from a payment due to an individual or a
body of individuals (including a family, corporation sole,
trustee or executor) is regulated under PITA while withholding
tax from a payment due to a company is regulated under
CITA.

Withholding Tax in Nigeria

Page 3

PERSONS AUTHORISED
TO DEDUCT TAX
The duty and authority to deduct or withhold tax and
remit such withheld tax is on the payer in any applicable
transaction. Such persons include companies (corporate
or
unincorporated),
government
departments,
parastatals, statutory bodies, institutions and other
establishments approved for the operation of the Pay As
You Earn (PAYE) system. [3] It is irrelevant whether or not
the withholder has any tax liability on its own income or
profits. [4] In essence, it is not the tax liability of the
payer/withholder that matters in withholding tax but the
tax liability of the recipient of the payment. However, in
practice, non-resident companies are not empowered to
deduct withholding tax as they are outside the
regulatory control of the FIRS and it will be
impracticable for the Nigerian tax authorities to inspect
their accounting books to confirm due deduction and
remittance. [5] The duty to deduct arises on the date
when the payment is made or credited, whichever
occurs first. [6]
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PERSONS FROM WHOM
TAX IS REQUIRED TO BE
WITHHELD
It is the recipient of the payment in any applicable
transaction who ordinarily bears the burden of the
tax withheld. The payer withholds the tax and
remits it to the tax authority on behalf of the
recipient.
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REMITTING THE
WITHHELD TAX
Taxes withheld are to be remitted to the relevant tax
authority within thirty (30) days under PITA [7] and twentyone (21) days under CITA. [8] The time starts to run from the
date of the deduction or the time the duty to deduct arose,
[9] and both the deduction and the remission must be in the
currency of the transaction. [10] The relevant tax authority is
the tax authority which the recipient of the payment is
required to pay the principal tax (PIT, CIT or PPT) to and not
the tax authority which the payer is required to pay taxes to.
Thus, generally, the relevant tax authority is the State
Revenue Board (in the state where the recipient is resident)
in the case of an individual and the Federal Inland Revenue
Service in the case of persons employed in the armed forces
and police force other than in civilian capacity, officers of the
Nigerian Foreign Service, residents of the Federal Capital
Territory, Abuja, non-residents of Nigeria who derive income
or profit from Nigeria, [11] and companies (Nigerian or
otherwise) with profits accruing in, derived from, brought
into or received in Nigeria. [12]
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REMITTING THE
WITHHELD TAX
CITA provides that when a company withholds tax on
payment of interest, royalties, rent or dividends from a
person taxable under PITA, the tax should be remitted to the
Federal Inland Revenue Service. [13] These provisions of CITA
call for amendment, as it would amounts to double taxation
if they operate alongside the provisions of PITA that also
require remittance to a state tax authority of withholding
tax deducted from payments to individualsresident in the
state. They are also in contravention of section 163 of the
Constitution which provides that taxes imposed on
individuals
are
generally
the
State
Government’s
entitlement. In addition, the decision of the court inI-D Sam
Nig. Ltd. v Lagos State IRS [14] should also be noted.
Although the court did not reference this problem, it made
clear that with respect to payments made by companies to
individuals resident in the state, the relevant tax authority is
the state tax authority.
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APPLICABLE TRANSACTIONS
AND WITHHOLDING TAX
RATES
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EXEMPTED TRANSACTIONS
Certain incomes and transactions are not liable to
withholding tax. They are as follows:
1. Income that is ordinarily not liable to tax;
2. Interests on inter-bank deposits; [15]
3. Interests,paid by persons engaged in banking, due and
payable on pass-book savings accounts less than
₦50,000; [16]
4. Sales in the ordinary course of business; [17]
5. Insurance premium received by insurers or stock
brokers; [18]
6. Income earned by distributors or dealers from their
trading activities (regarded as arising from transactions
in the ordinary course of business and therefore not
liable to withholding tax); [19]
7. Telephone bills. [20]
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SALE IN THE ORDINARY
COURSE OF BUSINESS
Because of its commercial frequency, it is necessary to
shed light on the ‘sale in the ordinary course of business’
exception to withholding tax. None of the legislative
enactments mentioned above explained what is meant
by sale in the ordinary course of business, but the Tax
Appeal Tribunal in Tetra Pak West Africa Limited v
Federal Inland Revenue Service [21] put forward four
questions to ask in determining whether a sale is in the
ordinary course of business or not. They are:
i. Is the transaction comprising the sale part of the
memorandum of association of the taxpayer; main or
ancillary objects?
ii. What is the nature of the taxpayer’s business and
industry?
iii. Does the taxpayer have a history in relation to the
transaction?
iv. How often does the taxpayer engage in the sale?
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SALE IN THE ORDINARY
COURSE OF BUSINESS
The Tribunal further held that ‘sale in the ordinary course
of business’ is a relative term which cannot be applied as
a thumb rule to all taxpayers without regard to their
daily business realities, and a tax authority must
ascertain in each case whether the sale in question was a
business activity carried on by the taxpayer. [22]
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THE CONSEQUENCES OF
WITHHOLDING TAX ON THE
RECIPENT'S TAX LIABILITY
Because withholding tax is charged on payments and at a
fixed rate, the tax withheld may be a complete or partial
fulfilment of or in excess of the recipient of the payment’s
tax liability.
Where the withheld tax is a partial fulfilment, the recipient
of the payment remains liable to pay the remaining tax
when the substantive tax becomes due as the withholding
tax paid in advance for the taxpayer is offset from the final
tax liability and the balance is paid to the tax authority. [23]
This, however, does not apply to a non-resident recipient of
rent under PITA or a non-resident recipient of interest,
royalty, rent or dividend under CITA in which case the
withheld tax duly remitted to the tax authority is considered
the final tax due from the recipient of the payment. [24] It
also does not apply to a dividend due from or payable by a
Nigerian company or any interest or royalty due or payable
to any person (resident or non-resident) under the Personal
Income Tax Act as withheld tax on such dividend, interest or
royalty is the final tax due on the income. [25]
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THE CONSEQUENCES OF
WITHHOLDING TAX ON THE
RECIPENT'S TAX LIABILITY
On the other hand, where it is in excess of the
recipient’s tax liability, such as where the recipient’s
tax liability is less than that which has been withheld
or where the recipient does not make profit or is
otherwise exempted from having that income taxed,
the recipient is entitled to a refund of the excess
within ninety (90) days of the assessment of the
payable tax with the option to set off against future
taxes. [26] But under PITA, taxes withheld as final taxes
are not refunded. [27] It must be noted, however, that
a claim for repayment of tax becomes statute barred
six years after the end of the year of the assessment to
which the claim relates. [28]
In all cases, the recipient is still required to file the
annual tax returns.
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WITHHOLDING TAX
CREDIT'S NOTES
The withholding tax credit note is an instrument issued
by the relevant tax authority evidencing the deduction
and
due
remittance
of
withholding
tax.
The
payer/withholder obtains the tax credit note on behalf of
the recipient of the payment and passes it on to the
latter. As the name implies, the recipient of the payment
uses the note to claim a tax credit or even a tax refund as
may be applicable. Failure to obtain the withholding tax
credit note may be detrimental as the recipient of the
payment may be unable to offset the deducted tax from
the final tax liability.
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PENALTIES FOR FAILURE
TO DEDUCT OR REMIT
WITHHOLDING TAX
Failure to withhold or remit withheld tax within the
prescribed time under PITArenders the payer liable
to a penalty of 10% of ₦5,000 or 10% of the amount
of the tax due, whichever is higher, in addition to
the amount of the tax deductible or deducted plus
interest at the prevailing commercial rate. Under
CITA, the penalty is 10% per annum of the tax not
withheld or not remitted [30].
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THE PRACTICE OF
GROSSING-UP
Grossing-up is the practice of increasing the amount of a
payment such that even after provision has been made
for withholding tax, the recipient of the payment would
still receive the amount which would have been received
if no tax was applicable (i.e the payment is made net of
withholding taxes). Although the withholding tax
regulations provide that a deduction made from a
payment shall not be regarded as additional cost of the
contract to be included in the contract price but as tax,
the regulations do not expressly prohibit or penalise
grossing-up. Thus, the Court of Appeal held in Total v
Akinpelu [31] that the payer could, in fact, agree to pay
the withholding tax from his pocket and, having agreed
to gross-up, a tenant could not avoid the contractual
obligation by relying on withholding tax regulations.
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